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Hon. Looney E. Lindsey Opinion No. V-312
County Attorney :

Upshur County Re: Obligation of a
Gilmer, Texas Justice of the

Peace to accept
or collect and to
account for fines
and costs in his
Court.

Dear 3ir: .

You have requested an opinion from this De-
partment concerning the following questions:

"1. Are justices of the peace re-
uired to collect fines, costs, etc., in
%Eeir courts and if so, vhat is their
compensation? '

"2. Are justices of the peace
authorized to collect fines, costs, etc.
assessed 1n their courts, and if so,
vhat is their compensation?

"3, Does the record keeping and
accounting for monies collected as costs
and fines by justices of the peace under
Article 1619, V.A.C.S. 1925, constitute
a part of the official duties of their
offices and if so, vhat 1is thelr compen-
sation?

"4, Are justices of the peace pe-

d to acoept fines, costs, etc. as-
sessed by sa justices of the peace in
proper cases on pleas of guilty and tend-
ered to such justices either by the defend-
ant or by an officer collecting same if
the justice remands the defendant to the
officer for the satisfaction of same?"

We quote the followlng pertiment statutory
provisiona:
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Art., 944, V,C.C.P.

"All officers charged by law with col-
lecting money in the name or for the use of
the State shall report in writing under oath
to the respective district courts of thelr
several counties, on the first day of each
term, the amounts of money that have come to
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respective courts aforesaid.’
Art. 945, v.C.C.P.
"Such repert shall state:
"1. The amount collected.
"2. ¥nen and from Whem collected.

"%. By virtue of what process cel-
lected.

"4, The dispoaition that has been
made of the meney. '

"5, If no money has been collocted
the roport shall so atate.”

Art. 946, V.C.C.P.

"A report, such as 1s required by the
tvo preceding articles, shall also be made
of all moneys collected for the county, vhich
report shall be made to each regular orm of
the comiasionera court for sach county.”

Mtb 947, VOCCCCP.

"Mie officers. charged by law vith the
collection of money, within the meaning of
the three prsceding articles, and vho are re-
quired to make the reports therein mentiocmed,
ares; District and county attorneys, clerks
of the district and ocounty courts, ahcrirra,
constables, and justioces of the peace."

Art. 950, V.C.C.P.
"The district or county atborney shall
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be entitled to ten per cent of all fines,
forfeitures "or moneys collected for the
State or county, upon judgments recovered
by him; and the clerk of the court in
which said judgments are rendered shall
be entitled to five per cent of the a&-
mount of said judgments, to be paild out
of the amount when collected.”

Art. 951, V.C.C.P.

“"The sheriff or other officer, except
a justice of the peace or his clerk, who
collects money for the State or county,
except jury fees, under &ny provision of
this Code, shall be entitled to retsin
five per cent thereof when collected.”
(Emphasis ours)

Art. 1619, V.C.S8.

"Fines imposed and judgments rendered
by justices of the peace shall be charged
againgt the justice imposing or rendering
the same. He may discharge sald indebted-
ness by filing with the county clerk the

~ treasurer's receipt for the amount thereof,
-or by showing to the patisfaction of the
comnissioners court that he has used due
diligence to collect the same without avall,
or that the same have heen satisfied by im-
prisonment or labor."”

The Court held in the case of McLennan County
v. Boggess, 104 Tex. 311, 137 3.W. 346, that Article
1143, V.C.C.P. (1911) {now Article 950, V.C.C.P.) was
inapplicable to a justice of the peace. We quote the

following from said case:

"With regard to the collection of
-fines, forfeitures, or money due the state
or county, while article 1013, (now 947)
Code of Criminal Procedure, charges Jus-
tices of the peace with the duty of col-
lecting money, within the meaning of
articles 1010, 1011, and 1012 (now 944,
94s5, 946) of the Code of Criminal Pro-

] 1 -



Hon. Looney E. Lindsey - Page %4, V- 312

cedure, which relate to the collection
of money in the name of the state, and
the report thereof to the respective
dlstrict courts of their several coun-
ties, and of money collected for the
county to the commissioners' court for
each county, and prescribing the nature
of such report, it is clear that the ex-
erclse of such duty of collection means
only their authority to receive the
money from the person adjudged to pay,
or from the officer by whom it 1is in
fact collected, and pay over to the pro-
per source. It is immaterial whether or
not the justice, as such officer, should
in the exercise of his duty be required
to perform some services without compen-
setion having been provided therefor by
law. BSuch is held to be incildent to the
office, upon the acceptance of which the
obligation to perform 1s imposdd. . The
mere fact that the nature of his office
end the duties imposed require him to
perform, in addition to judicial, cer-
tain ministerial services, 1s not suffi-
- cient to warrant the implication that,
because 5 per cent of the judgment col-
lected is awarded the clerk of the court
in wvhich such judgment is recovered,
therefore 1t was the intent and purpose
of the lawmaker to include in the term
'eclerk' that of justice of the peace.”
(Parenthesis ours) :

In view of the foregoing, it is the manda-
tory duty of the justice of the pesce to exercise due
diligence to collect fines apsessed in his Court; to
accept such fines end costs tepdered tc him by the
defendent or by an offlicer who ‘has collected the same;
to keep & record of ell monlps received by him in pey-
ment of flnes; and to make reports thereof and to ac-
count for asame at the times and in the manner pre--
scribed by the statutes. o

The Constitution fixeaz the compensation that
may be paid certain officers and guthoriges the Legis-
lature to fix the compensation of .other officers. The
rule in Texas relative to compensatioh of public offi-
cials is that "an officer may not claim or receive any
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money without & law suthorizing him to do so, and
clearly fixing the amount to which he is entitled."
Mcl.ennan County v. Boggess, supra. - Binford v.
Robinson, 244 3.W. 807; Crosby County Cattle Com-
pany v. McDermett, 281 S.W. 293; Ducles v. Harris
County, 291 8.¥W. 611, affirmed 298 S.W. 417.

This office has repeatedly ruled that s
Justice of the peace 1s not entitled to retain com-
missions on finea collected. Attorney General's
Opinions Nos. 0-1162, 0-4091, 0-5108 and 0-5180.

Therefore, it is our further opinion that
the justices of the peace are not entitled to compen-
sation for collecting fines and costs assessed in
thelr courts or for keeping & record and accounting
for same. :

SUMMARY

It 1s the mendatory duty of a Jjuas-
tice of the peace to exerclse due dili-
gence to collect fines assessed in his
Court; to accept such fines and costs
wvhen tendered to him by the defendant
or by an officer who has collected
same; Lo keep a record of all moneys
received by him in payment of fines; to
make reports thereof and account for
same at the times and in the manner
prescribed by the statutes. Buch du-
ties are an incident to the office of
Justice of the peace for which no spe-
clal compensation has been provided by
the Legislature. McLennan County v.
Boggess, 104 Tex. 311, 137 S.W. 346;
Arts. ohh, 9us5, 9uG, 947, 950, 951,
V.C.C.P.; Art. 1619, V.C.S.
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